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(On appeal from the order dated 3.12.2013 of the

Islamabad High Court, Islamabad passed in FAO

No.56 of2011)

Pak is tan T e lecom m un ica tio n C om pany

L im ited
P e tit io n e r (s )

V E R S U S

Pak is tan T e lecom m un ica tio n A u th o r ity

and o th e rs

R esponden t (s )

F o r th e P e tit io n e r (s ) M r. A li R aza , A SC

M r. T a r iq A z iz , A O R

Fo r R esponden ts N os .3 , B a rr is te r S a rd a r E jaz Ish aq K han , A SC

4 ,6 :

D a te o f H ea r in g : 0 8 .0 1 .2 014 .

J U D G M E N T

S H . A Z M A T S A E E D , J.- T h is C iv i l P e ti t io n fo r

L eave to A ppea l is d irec ted aga in s t th e O rde r d a ted

03 .1 2 .2 013 passed b y th e lea rn ed Is lam abad H ig h C ou rt,

Is lam abad , w he reb y FA O N o .5 6 o f 2 011 , f i led b y th e
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p resen t P e tit io n e r u nde r S ec tio n 7 (1 ) o f th e P ak is tan

T e lecom m un ica tio n (R e -O rgan iza tio n ) A c t, 1 9 96

(h e re in a f te r re fe rred to asII th e A c t o f 1 996 " ) w as d ism issed .

2 . T he b r ie f fa c ts n ecessa ry fo r ad ju d ica tio n o f th e

lis a t h and a re th a t th e P e tit io n e r , P ak is tan

T e lecom m un ica tio n C om pany L im ited , app lied fo r and

w as g ran ted a licen ce b y R esponden t N o .1 , P ak is tan

T e lecom m un ica tio n A u th o r ity , in te rm s o f th e A c t o f 1 996 ,

to p ro v id e a b ro ad range o f te lecom m un ica tio n se rv ices ,

in d ud in g lo ca l lo o p se rv ices , w ire less lo ca l lo o p ("W L L " )

se rv ices , lo ca l and lo ng d is tan ce and in te rn a tio n a l

te lep hon ic se rv ices to cu s tom e rs w ith in P ak is tan . T he sa id

l icen se w as va lid fo r a pe r io d o f 2 5 yea rs ti l l 2 0 21 and

renew ab le th e rea f te r . In te rm s o f th e sa id l icen se , th e

P e tit io n e r w as en tit led to u se a spec if ied rad io f req uen cy

spec trum /bandw id th .

3 . O n 14 .1 2 .2 010 ,R esponden t N o .1 issued a le tte r

to th e p resen t P e tit io n e r a l leg in g th a t th e P e tit io n e r w as

U S Ing ex tra unau th o r ized rad io f req uen cy

spec trum /bandw id th . B e in g d issa tis f ied w ith th e respon se

o f th e P e tit io n e r , R esponden t N o .1 issued a S how C ause

N o tice da ted 27 .4 .2 011 ,a l leg in g th e v io la t io n o f th e te rm s

o
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o f th e l icen se b y th e P e tit io n e r b y u s in g ex tra unau th o r ized

rad io f req uen cy spec trum /bandw id th . S u ch no tice w as

appa ren tly issu ed on th e bas is o f m on ito r in g o f ' th e

ac tiv i t ie s o f th e P e tit io n e r b y th e F requen cy A llo ca tio n

B oa rd (F A B ). T he sa id S how C ause N o tice w as rep lied to

b y th e p resen t P e tit io n e r o n 26 .5 .2 011 .W he rea f te r a hea r ing

w as com m enced cu lm in a tin g in th e D e te rm in a tio n da ted

16 .9 .2 011b y R esponden t N o .1 , w he reb y it w as he ld th a t th e

P e tit io n e r h ad in deed v io la ted th e te rm s o f its l ic en se and

had u sed ex tra rad io f req uen cy spec trum /bandw id th , as a

con sequen ce w he reo f a f in e o f R s .8 2 .4 96 M il l io n w as

im posed upon th e P e tit io n e r u nde r S ec tio n 23 o f th e A c t o f

1 996 . T he f in e w as requ ired to be pa id w ith in a pe r io d o f

3 0 w o rk in g day s .

4 . A gg r ie v ed , th e P e tit io n e r f i led FA O N o .5 6 o f

2 011 unde r S ec tio n 7 (1 ) o f th e A c t o f 1 996 be fo re th e

lea rn ed Is lam abad H ig h C ou rt, Is lam abad . D u r in g th e

cou rse o f p ro ceed in g s , R esponden ts N os .2 to 6 , w ho a re

com pe tito rs o f th e p resen t P e tit io n e r sough t to b e

im p leaded as a pa rty to th e p ro ceed in g s . S u ch reques t w as

even tu a lly acceded to . T he lea rn ed H ig h C ou rt a f te r
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hea r in g th e pa rt ie s , v id e Im pugned O rde r d a ted 03 .1 2 .2 013 ,

d ism issed th e appea l, f i led b y th e P e tit io n e r .

5 . I t is co n tended b y th e lea rn ed coun se l fo r th e

P e tit io n e r th a t th e f in d in g s a rr iv ed a t b o th b y R esponden t

N o .1 v id e D e te rm in a tio n da ted 16 .9 .2 011 as w e ll a s b y th e

lea rn ed H ig h C ou rt v id e th e Im pugned O rde r d a ted

03 .1 2 .2 013 a re no t su ppo rted b y th e ev id en ce o r m a te r ia l

a v a i lab le o n reco rd and th a t i t h as no t b een p ro v ed th a t th e

P e tit io n e r h ad v io la ted an y o f th e te rm s o f its l ic en se o r h ad

u sed ex tra una llo ca ted rad io f req uen cy

spec trum /bandw id th , th e re fo re , n e ith e r th e D e te rm in a tion

o f R esponden t N o .1 no r th e Im pugned O rde r o f th e lea rn ed

H ig h C ou rt a re su s ta in ab le in law . T he lea rn ed coun se l

fu r th e r co n tended th a t th e P e tit io n e r b y w ay o f g ood fa ith

and w ith o u t p re ju d ice had pa id th e f in e , as im posed . T he

p r im a ry g r ie v an ce is w ith rega rd s to th e f in d in g s o f th e

v io la t io n o f th e l icen se b y w ay o f th e D e te rm in a tio n and

th e Im pugned O rde r o f th e lea rn ed H ig h C ou rt.

6 . T he lea rn ed coun se l fo r th e p r iv a te R esponden ts

o n cavea t h as con tro v e r ted th e con ten tio n s ra ised on beha lf

o f th e P e tit io n e r . I t is added th a t th e fac tum o f th e v io la t ion

o f th e te rm s o f th e l icen se b y th e P e tit io n e r b y th e
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unau th o r ized u se o f ex tra rad io f req uen cy

spec trum /bandw id th s to od es tab lish ed th ro ugh a

m on ito r in g su rv ey o f th e F requen cy A llo ca tio n B oa rd

(F A B ).

7 . H ea rd and th e ava ilab le reco rd pe ru sed .

8 . T he P e tit io n e r w as g ran ted a licen se b y

R esponden t N o .1 , to o pe ra te te lecom m un ica tio n se rv ices ,

in c lu d in g "W L L " . In te rm s o f th e sa id l icen se , a quan tif ied

and spec if ied rad io f req uen cy spec trum /bandw id th w as

a llow ed to be u sed b y th e P e tit io n e r . T he ac tiv it ie s o f th e

P e tit io n e r w e re appa ren tly m on ito red , as requ ired b y th e

FA B and a su rv ey repo rt in th is b eha lf w as gene ra ted

th ro ugh app ly in g N a tio n a l F requen cy M anagem en t and

M on ito r in g S y s tem (N FM M S ), w h ich d isc lo sed th a t th e

P e tit io n e r w as u s in g ex tra una llo ca ted rad io f req uen cy

spec trum /bandw id th . I t is n o t th e case o f th e P e tit io n e r

th a t th e FA B d id no t p o ssess th e requ is ite techn ica l sk i l l to

m on ito r th e rad io f req uen cy spec trum /bandw id th ac tu a l ly

b e in g u sed b y th e P e tit io n e r o r th a t th e N FM M S w as no t

an app ro p r ia te to o l fo r su ch de te rm in a tio n . O n th e bas is o f

su ch m on ito r in g su rv ey o f th e FA B , R esponden t N o .1

re tu rn ed th e f in d in g s to th e e f fec t th a t in fac t th e P e tit io ne r
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w as unau th o r isd ly u s in g th e rad io f req uen cy

spec trum /bandw id th , w h ich w as no t a l lo ca ted to it an d

th e reb y had v io la ted th e te rm s o f its l ic en se . S u ch f in d in g s

have been uphe ld in appea l b y th e lea rn ed H ig h C ou rt b y

w ay o f th e Im pugned O rde r d a ted 03 .1 2 .2 013 .In th e in s tan t

case , th e re is a con cu rren t f in d in g o f fac t, w h ich appea rs to

be con s is ten t w ith th e reco rd . W h ile , ex e rc is in g th e

ju r isd ic t io n unde r A rt ic le 1 85 (3 ) o f th e C ons titu t io n o f the

Is lam ic R epub lic o f P ak is tan , 1 973 , w e a re no t p e rsuaded

to em ba rk upon a fresh enqu iry o r reapp ra ise th e m a te r ia l

a v a i lab le o n reco rd .

9 . C on sequen tly , th is p e ti t io n be in g w ith o u t m e r it

is d ism issed and leav e dec lin ed .

Sd /- T assaduq H ussa in J i l lan i,H C J

S d /- K h il j i A r i fH u ssa in ,J

S d /- S h . A zm a t S aeed ,J


